STATE LAWS & PROGRAMS

ALABAMA
I. Type of Rule

Alabama applies the Dillon rule, meaning that local governments only have those powers that
were specifically given to them by the state constitution or legislative statute. Where there is
uncertainty over who has power or jurisdiction, the assumption is that the state has authority until
a court determines otherwise. See Ala. Op. Att'y Gen. No. 2010-045 (Feb. 26, 2010)
(municipalities may engage only in activities authorized by the Legislature).

Il. State Enabling Legislation for Planning

A. Municipalities:

Alabama municipal planning authority is outlined in Alabama Code Title 11, Subtitle 3, Chapter
52 (Ala. Code. 8 11-52-1 through § 11-52-85). These code provisions contain four separate
articles:

Article 1: General Provisions

Article 2: Control of Subdivisions Generally

Article 3: Reservation of Subdivision Land for Public Streets
Acrticle 4: Zoning

Municipal plans are authorized by Ala. Code § 11-52-2 which provides: “Any municipality is
hereby authorized and empowered to make, adopt, amend, extend, add to, or carry out a
municipal plan as provided in this article and to create by ordinance a planning commission with
the powers and duties herein.”

Where municipalities develop plans, Alabama law specifies the following requirements of the
plan:

Such plan, with the accompanying maps, plats, charts, and descriptive matter shall show
the commission's recommendations for the development of said territory, including,
among other things, the general location, character and extent of streets, viaducts,
subways, bridges, waterways, waterfronts, boulevards, parkways, playgrounds, squares,
parks, aviation fields and other public ways, grounds and open spaces, the general
location of public buildings and other public property, the general location and extent of
public utilities and terminals, whether publicly or privately owned or operated, for water,
light, sanitation, transportation, communication, power and other purposes, the removal,
relocation, widening, narrowing, vacating, abandonment, change of use or extension of
any of the foregoing ways, grounds, open spaces, buildings, property, utilities or
terminals; as well as a zoning plan for the control of the height, area, bulk, location, and
use of buildings and premises. Ala. Code § 11-52-8.
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B. Regional:

Alabama regional planning authority is set forth in Alabama Code Title 11, Subtitle 3, Chapter
85: Regional Planning & Development (Ala. Code § 11-85-1 through § 11-85-111). This chapter
contains six articles:

e Atrticle 1: Regional Planning Commissions Generally

e Atrticle 2: Regional Planning Commissions for Comprehensive Advisory Planning and
Research

e Atrticle 3: Comprehensive Advisory Planning and Research by Municipal, County,
Regional, Etc., Planning Commissions, Etc.

e Atrticle 4: Regional Planning and Development Commissions, Including list of powers
and duties

e Atrticle 5: Confirmation of Operating Regional Planning and Development Commissions

e Atrticle 6: Alabama Revolving Loan Fund Authority

Regional Plans are authorized by Ala. Code § 11-85-4 which requires that plans be based “on
comprehensive studies of the present and future development of the region with due regard to its
relation to neighboring regions and the state as a whole and to neighboring states.”

Plans must “show the commission's recommendations for the physical development of the region
and may include, among other things, the general location, extent and character of streets, parks
and other public ways, grounds and open spaces, public buildings and properties, and public
utilities (whether publicly or privately owned or operated) which affect the development of the
region as a whole or which affect more than one political subdivision of the state within the
region, the general location of forests, agricultural, and open development areas for purposes of
conservation, food and water supply, sanitary and drainage facilities, or the protection of future
urban development and a zoning plan for the control of the height and area or bulk, location, and
use of buildings and premises and of the density of population.”

Master plans must also “be made with the general purpose of guiding and accomplishing a
coordinated, adjusted and harmonious development of the region and of public improvements
and utilities which do not begin and terminate within the boundaries of any single municipality
or which do not relate exclusively to the development of any single municipality and which will,
in accordance with the present and future needs of the region and the state, best promote health,
safety, morals, order, convenience, prosperity and general welfare, as well as efficiency and
economy in the process of development.”

I11. Coastal Zone Management

Alabama’s Coastal Area Management Program (CAMP) is overseen by the Ala. Dept. of
Environmental Management (ADEM).
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A. Implementing Laws and Requlations:

Alabama’s enforceable policies are found in Alabama Administrative Code, Chapter 335-8-1, -2.
The following summarizes some key provisions.

1. Chapter 335-8-1

Chapter 335-8-1 establishes the general provisions of the Coastal Area Management Plan
necessary for administering the permitting, regulatory and enforcement functions of the program.
These regulations also identify permissible uses within the coastal management area including:
1) the exercise of riparian rights by the owner of the riparian rights, 2) the normal maintenance
and repair of bulkheads, piers, roads and highways existing on August 14, 1979, 3) construction
of minor structures and repairs which will not constitute a substantial improvement and which
will not obstruct public access, and 4) the normal maintenance and repair of railroads and
utilities.

2. Chapter 335-8-2

Provisions specific to coastal activities are found in Chapter 335-8-2 and provide guidance on
types of uses permitted in the coastal area. When evaluating a project, ADEM will consider
whether the project will adversely impact these coastal resources: 1) historical, architectural or
archaeological, 2) wildlife and fishery habitat especially the designated critical habitats of
endangered species, and 3) public access to tidal and submerged lands, navigable waters and
beaches or other public recreational resources. Projects found to be inconsistent with a
designated special management area are expressly precluded. This chapter also includes specific
provisions for certain activities including dredge/fill activities, shoreline stabilization and erosion
mitigation, and beach and dune protections.

A copy of Alabama’s enforceable policies is available online at:
http://adem.alabama.gov/alEnviroRegLaws/files/Div8Eff4-26-95.pdf

B. Planning & Programs (including special area management plans and local coastal programs):

Alabama Dept. of Environmental Management (ADEM) oversees land-use permitting in the
coastal area through its Coastal Permitting Program. Projects having the potential to impact
Alabama’s coastal resources are subject to review pursuant to ADEM's Coastal Rules.

Example projects include:

Construction on Gulf-fronting properties

Commercial and Residential Development on Properties Greater than 5 Acres
Projects Impacting Wetlands and/or Water Bottoms

Construction of new, or expansion of existing marinas

Installation of Groundwater Wells with a Capacity Greater than 50 gallons per minute
(GPM)

e Siting, Construction and Operation of Energy Facilities
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e Shoreline Stabilization Projects
e Discharges to Coastal Waters

More information is available at:
http://adem.alabama.gov/programs/coastal/coastalPermitting.cnt

IV. Other State Laws Affecting Coastal Land Use

A. Comprehensive Land Use Management in Flood Prone Areas

Alabama defined flood prone areas as “any area with a frequency of inundation of once in 100
years as defined by qualified hydrologists or engineers using methods that are generally accepted
by persons engaged in the field of hydrology and engineering.” Ala. Code § 11-19-1. The
following land use measures are authorized in flood prone areas: zoning ordinances, subdivision
regulations, building codes, health regulations, and other applications and extensions of the
normal police power to provide safe standards of occupancy for prudent use of flood-prone
areas.

For affected areas, the law requires land-use measures to provide restrictions based on probable
exposure to flooding. The measures specified shall:

(1) Prohibit inappropriate new construction or substantial improvements in the flood-
prone areas;

(2) Control land uses and elevations of all new construction within the flood-prone area;

(3) For coastal flood-prone areas prescribed land uses and minimum elevations of the
first floors of buildings and include consideration of the need for bulkheads, seawalls,
and pilings;

(4) Be based on competent evaluation of the flood hazard as revealed by current
authoritative flood-prone information;

(5) Be consistent with existing flood-prone management programs affecting adjacent
areas and applicable to appropriate state standards; and

(6) Prescribe such additional standards as may be necessary to comply with federal
requirements for making flood insurance coverage under the National Flood
Insurance Act of 1968 available in this state.

Ala. Code § 11-19-4.

B. Alabama Emergency Management Act

The Alabama Emergency Management Act authorizes the Governor “to prepare a
comprehensive plan and program for the emergency management of this state, such plan and
program to be integrated and coordinated with the emergency management plans of the federal
government and of other states to the fullest possible extent, and to coordinate the preparation of
plans and programs for emergency management by the political subdivisions of this state, such
plans to be integrated into and coordinated with the emergency management plans and programs
of this state to the fullest possible extent.” Ala. Code § 31-9-6.
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C. Alabama Disaster Recovery Program

The disaster recovery program requires that, to be eligible for funds, county and municipal
governments must have a current emergency operations plan, a debris management plan, and a
hazard mitigation plan. Ala. Code § 31-9-83.

D. Alabama Water Resource Act

The Alabama Water Resource Act may impact the size and location of both industrial and
residential development by governing water withdrawal. This act establishes that “all waters of
the state, whether found on the surface of the ground or underneath the surface of the ground, are
among the basic resources” of the state. Code of Ala. § 9-10B-2(1) (2010). The Act dedicates
state water resources “to beneficial use to the fullest extent to which they are capable through the
development and implementation of plans and programs to manage such quantitative water
resources.” 89-10B-2(4). Beneficial use is defined as “the diversion, withdrawal, or consumption
of the waters of the state in such quantity as is necessary for economic and efficient utilization
consistent with the interests of this state.” § 9-10B-3(2).

The Act is implemented through the Alabama Office of Water Resources, responsible for
developing long-term strategic plans for the use of state waters. § 9-10B-5. The Act also created
the Alabama Water Resources Commission, whose duties include advising in the formulation of
policies, plans, and programs of the Office of Water Resources in the performance of its
functions and duties. § 9-10B-12, -16.

The Act requires declarations of beneficial use to be submitted by public water systems, persons
who divert, withdraw, or consume more than 100,000 gallons from the state’s waters on any day,
and persons who have an irrigation system with a capacity to withdraw 100,000 gallons per day
from the state’s waters. § 9-10B-20. Declarations must set forth the source of the water subject to
the person’s beneficial use, state the estimated quantity, in gallons, used on an annual average
daily basis by the person, estimate the quantity of water withdrawn or consumed on any given
day by the person, and provide a statement of facts indicating the use constitutes a beneficial use.
8 9-10B-3(8). Once a declaration of beneficial use is submitted, the Office must issue a
certificate of use, subject to a condition that the person submit annual reports to the Office
showing the quantity of water used on a monthly basis. § 9-10B-20(e), (). The Office makes no
determination of the reasonableness or lawfulness of the use.

The Office may conduct critical use studies to determine whether particular areas of the state
should be declared to be capacity stress areas, which are areas where the use of the state’s
waters, whether ground water, surface water, or both, requires management and regulation for
the protection of the interests and rights of the people. 8§ 9-10B-3(3). The Commission reviews
the report and determines if the implementation of water use restrictions in that area is necessary
due to a finding that the existing or reasonably foreseeable uses of the waters in that area exceed
or will exceed the availability of such waters. § 9-10B-21.
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FLORIDA
I. Type of Rule

A. Municipalities

Florida municipalities are governed by Home Rule, as opposed to Dillon Rule (which limits local
government authority to that which is specifically given to them by the state constitution or
legislative statute). The Florida constitution and the Municipal Home Rule Powers Act establish
Florida’s Home Rule authority.

As stated by the Municipal Home Rule Powers Act:

(1) As provided in s. 2(b), Art. VIII of the State Constitution, municipalities shall have
the governmental, corporate, and proprietary powers to enable them to conduct municipal
government, perform municipal functions, and render municipal services, and may
exercise any power for municipal purposes, except when expressly prohibited by law.

(2) “Municipal purpose” means any activity or power which may be exercised by the
state or its political subdivisions.

F.S.A. § 166.021(1)-(2).
B. Counties

Florida counties operating under a county charter also have home rule. The Florida constitution
provides:

Counties operating under county charters shall have all powers of local self-
government not inconsistent with general law, or with special law approved by
vote of the electors. The governing body of a county operating under a charter
may enact county ordinances not inconsistent with general law. The charter shall
provide which shall prevail in the event of conflict between county and municipal
ordinances.

Fla. Const. art. VIII, 8 1.
I1. State Enabling Legislation for Planning

Florida planning authority is set forth in the Local Government Comprehensive Planning and
Land Development Regulation Act, FI. St. 8 163.3161 et seq. The Act authorizes incorporated
municipalities and counties to adopt and amend comprehensive plans. Where the local
government fails to meet this requirement, the regional planning authority is authorized to adopt
and amend the comprehensive plan, as needed. Fl. St. § 163.3167. The Act specifies both
required and optional elements of the comprehensive plan. Those items are defined in §
163.3177.
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Elements of the comprehensive plan relating to coastal management can be found at § 163.3178,

which requires “that local government comprehensive plans restrict development activities where
such activities would damage or destroy coastal resources, and that such plans protect human life
and limit public expenditures in areas that are subject to destruction by natural disaster.” Id.

I11. Coastal Zone Management

The Florida Coastal Management Program is based on a network of agencies implementing 24
statutes that protect and enhance the state's natural, cultural and economic coastal resources. The
goal of the program is to coordinate local, state and federal agency activities using existing laws
to ensure that Florida's coast is as valuable to future generations as it is today. Florida's
Department of Environmental Protection is responsible for directing the implementation of the
statewide coastal management program.

The Florida Coastal Management Act, FI. St. § 380.205-380.27, designates the Department of
Environmental Protection as the lead agency and authorizes the department “to maintain and
update a program based on existing statutes and existing rules and submit applications to the
appropriate federal agency as a basis for receiving funds under the federal Coastal Zone
Management Act.” 8 380.22. The Act networked the state’s existing coastal planning statutes
and united them under the Florida Coastal Management Program.

A. Implementing Laws and Requlations:

As noted above, Florida complies with the Coastal Zone Management Act through 24 state
statutes. Below are those provisions impacting land use.

1. Chapter 161 Beach and Shore Preservation

Chapter 161 is divided into Parts I, Il, 111, and 1V, and Parts | and 1l are collectively known as the
Beach and Shore Preservation Act (BSPA). This Act was passed in order to better protect
Florida’s beach and dune systems from unwise, imprudent construction. The beach and dune
systems are an invaluable resource for the State due to their ability to provide natural wildlife
habitats and protection for upland property. Thus, the BSPA attempts to protect these systems
from construction that could accelerate erosion, increase the vulnerability of upland properties,
or interfere with public access to the beach.

Part | provides the statutory authority for the Beach Erosion Control Program, the Coastal
Construction Control Line Program, and the Environmental Permitting Program, which fall
under the control of the Bureau of Beaches and Coastal Systems within the Florida Department
of Environmental Protection. Part 11 establishes Beach and Shore Preservation Districts and gives
local governments the authority to protect the beach and dune system. Part 111 regulates any
construction occurring landward of the Coastal Construction Control Line by establishing a
Coastal Building Zone.
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Part | regulates construction occurring on the State’s beaches. Under Fla. Stat. §161.041, in order
to engage in a coastal construction or reconstruction project below the mean high water line,
including efforts to protect the shoreline, a permit must be obtained from the Florida Department
of Environmental Protection (FDEP). There can be no construction of dwellings, hotels,
apartment buildings, seawalls, or similar structure (including patios, garages, or swimming
pools) within 50 feet of the mean high water line at any riparian location (Fla. Stat. § 161.052).
Furthermore, any coastal construction below the mean high water line that endangers human life,
health, or welfare, proves to be undesirable, or is determined to be unnecessary is to be removed
or altered by either FDEP or the abutting landowner. Fla. Stat. § 161.061.

Part Il establishes Coastal construction control lines (CCCL) on a county basis along the State’s
sandy beaches and outline the area of the beach that is subject to fluctuation due to 100-year
storms or other devastating weather conditions. The establishment of a CCCL creates an area
within FDEP’s jurisdiction where higher standards for siting and design criteria exist for
construction and related activities. FDEP can grant general permits for minor, nonhabitable
structures, such as decks, fences, and sidewalks. Coastal counties and municipalities can
establish coastal construction zoning and building codes instead of the CCCL, as long as FDEP
determines that the zones and codes are adequate to preserve and protect the beach and dune
systems from imprudent construction. Fla. Stat. §161.053.

Part I11 establishes a Coastal Building Zone in which construction shall be managed with stricter
standards to minimize damages to the natural environment and private property. The coastal
building zone consists of land from the seasonal high-water line to a line 1,500 feet landward
from the coastal construction control line. Fla. Stat. § 161.54. For the construction of minor
structures, such as stairways, driveways, parking areas, and sidewalks, care must be taken to
ensure minimum adverse impact on the beach and dune systems. Fla. Stat. 8 161.55.
Nonhabitable major structures, such as swimming pools and parking garages, must also be
designed to ensure minimum adverse impact on the beach and dune system. Construction must
be located sufficiently landward of the beach to permit natural shoreline fluctuations and
preserve dune stability.

2. Chapter 163, Part 11 Intergovernmental Programs: Growth Policy; County and
Municipal Planning; Land Development Regulation

The Local Government Comprehensive Planning and Land Development Regulation Act (also
known as Florida’s Growth Management Act) requires each county within the state, as well as
many municipalities, to adopt local comprehensive plans to guide future growth and
development. These comprehensive plans must contain elements addressing future land use,
transportation, housing, coastal management, conservation, recreation and open spaces, and
infrastructure. Fla. Stat. § 163.3164.

Under Section 163.3177, local comprehensive plans must provide for land use compatibility
around existing and planned airports. In these comprehensive plans, local governments must
include procedures to provide for coordination of all development activities with other units of
other local governments or with the federal government.
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Section 163.3178, local government comprehensive plans must restrict development activities
that could potentially damage or destroy coastal resources and require those plans to protect
human life while also limiting public expenditures in areas prone to natural disasters. Where
these plans outline hazard mitigation principles and the protection of human life from hurricanes
and other natural disasters, the ability to evacuate those living along the coast must be considered
in the future land use plan. Similarly, such plans must also discuss means to protect the dune
system from erosion, the elimination of unsafe development in the coastal zone, the need for
water-dependant facilities for the public along beach and shoreline areas, and the mitigation of
threats to human life and the coastal environment as part of new development projects.

When new developments have received a certificate of occupancy from the local government,
sanitary sewer, solid waste, and water facilities are to be installed and servicing the development.
Similarly, parks and recreation facilities intended to serve a new development must be in place
within one year of the issuance of a certificate of occupancy. Transportation facilities needed to
serve new development must either be in place or under construction within three years after the
local government approved a building permit for a development that generates increased traffic.
Fla. Stat. 8§ 163.3180.

Under Section 163.3194, after a comprehensive plan has been adopted as part of the Growth
Management Act, all new developments and new land regulations must be consistent with the
plan. Inconsistent land regulations existing when the plan is adopted must be subsequently
amended to come into conformity with the plan. Counties and municipalities, under section 163.
3202, must amend or adopt land development regulations consistent with the local
comprehensive plan, and these local regulations must regulate the certain uses of land while also
providing for the protection of environmentally sensitive areas.

The Florida Local Government Development Agreement Act, Fla. Stat. § 163.3220, authorizes
local governments to establish the procedures by which a person may enter a development
agreement with the government. These procedures strengthen the public planning process,
encourage sound capital improvement planning, assure there is adequate capital for the
development, encourage private participation in the comprehensive planning process, and reduce
development costs.

3. Chapter 186 State and Regional Planning

Chapter 186 establishes the Florida State Comprehensive Planning Act to create an integrated
planning system and to ensure coordination between all levels of government to address the
issues raised by the state of Florida’s continual growth and development. Under this Act, the
Governor’s office is to propose a state comprehensive plan to provide long-range guidance for
the social, economic, and physical growth of the state, taking particular notice of the problems,
opportunities, and needs related to land use throughout the state. This comprehensive plan is to
be revised biennially in order to consider the growing needs of the state. Fla. Stat. § 186.007.

Chapter 186 also establishes the Florida Regional Planning Council Act. Under this Act,

regional planning councils are required to adopt Strategic Regional Policy Plans that address
regional issues in a manner consistent with the state comprehensive plan. Regional planning
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councils must submit a proposed comprehensive regional policy plan to the Executive Office of
the Governor that considers regional resources, infrastructure needs, and other issues with
significant regional importance. Fla. Stat. 186.508.

As part of the state’s comprehensive plan, the state must establish priorities regarding coastal
planning and resource management, and the Strategic Regional Policy Plans must address coastal
planning consistently with the state’s policy set forth in the comprehensive plan.

4. Chapter 252 Emergency Management

The State Emergency Management Act seeks to reduce the vulnerability of people and property
to natural, technological, and man-made disasters. Fla. Stat. § 252.31. This Act requires the
creation of emergency management programs at the county level. Municipalities are also
authorized to create emergency management programs that coordinate with the respective county
programs.

5. Chapter 253 State Lands

The Board of Trustees of the Internal Improvement Trust Fund of the state is authorized to
acquire, administer, manage, control, supervise, conserve, protect, and dispose of lands
belonging to the state of Florida. Fla. Stat. § 253.02. Lands held by the Board of Trustees are
held in trust for the use and benefit of the public. Fla. Stat. § 235.001. These state lands include:

Swamp and overflowed lands

Lands owned by the state by right of its sovereignty

Tidal lands

Lands covered by shallow waters of the Atlantic Ocean or Gulf of Mexico, as
well as state-owned lands covered by fresh water

Parks, reservations, lands or bottoms set aside in the name of the state, with the
exception of lands set aside for transportation purposes

O 00O
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State lands are to be “managed to serve the public interest by protecting and conserving land, air,
water, and the state's natural resources, which contribute to the public health, welfare, and
economy of the state.” Fla. Stat. § 253.034. State lands and natural resources are, furthermore, to
be managed such that these resources will be available for the benefit and enjoyment of the
public and future generations.

6. Chapter 258 State Parks and Preserves
This chapter governs the establishment of and land uses in state parks and aquatic preserves. As

outlined below, in Florida state parks and aquatic preserves, certain activities and structures are
not considered to be compatible with the preservation of these lands for public use.
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State Parks: In any of Florida’s state parks, the following activities are considered
misdemeanors and inappropriate uses of the land (Fla. Stat. § 258.058):

o Cutting, carving, injuring, mutilating, moving, displacing, or breaking off any
water-bottom formation or coral.

Capturing, trapping, or injuring a wild animal.

Collecting plant or animal specimens.

Leaving the designated public roads in a vehicle.

Hunting.

O o0Oo0o

Aquatic Preserves: State-owned submerged lands in areas which have exceptional biological,
aesthetic, and scientific value have been set aside as aquatic preserves or sanctuaries for the
benefit of future generations. Fla. Stat. 258.36. Generally speaking, privately owned lands are
excluded from designation as an aquatic preserves except by specific agreement with the
landowner. Fla. Stat. 258.40. The Board of Trustees of the Internal Improvement Trust Fund
may not approve the establishment of bulkhead lines waterward of the mean high water mark
within the preserve unless it would better serve the public interest to do otherwise — for example,
if public bridge or road construction projects have no alternative other than the bulkhead line.

Furthermore, in state aquatic preserves, there can be no dredging or filling of submerged lands
unless the Board of Trustees grants a permit for specified activities, including:

o0 Minimum dredging for public navigation projects;

o0 Minimum dredging as required for creating and maintaining marinas, piers, or
docks;

0 Maintaining existing navigation channels;

o Improving or expanding public utility installations; and

o Installing and maintaining oil and gas transportation facilities.

Under Fla. Stat. 258.42, structures generally may not be erected within aquatic preserves, except
certain structures that comply with specified conditions, including:

o Private residential docks, if constructed for the reasonable access of riparian
OWners.

o0 Private residential multislip docks or commercial docking facilities, if located
within a reasonable distance of either a publicly maintained navigation channel or
a natural channel that will allow for the operation of watercraft without having an
adverse impact on marine resources.

o Structures for shore protection, including seawalls, navigational aids, or public
utility crossings

7. Chapter 259 Land Acquisitions for Conservation or Recreation
Under Fla. Stat. 259.032, the Conservation and Recreation Lands trust fund was established

within the Florida Department of Environmental Protection in order to finance the purchase of
state lands for the benefit of the public, specifically for the maintenance of the state’s natural
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resources, air and water quality, and natural resource based recreation. These lands are to be
acquired for conserving environmentally unique lands, protecting endangered or threatened
species, restoring and protecting ecosystems and forests to conserve water, coastal, timber or
recreational resources, and to otherwise benefit the public.

When these state lands are acquired, they are to be managed for the conservation and protection
of valuable state resources, and public recreation is to be allowed on these lands to the extent to
which it is compatible with the purposes of conservation and protection. Public recreational
activities that do not conflict with conservation and protection of state resources include: fishing,
hunting, camping, bicycling, hiking, nature study, swimming, boating, canoeing, horseback
riding, diving, birding, sailing, and jogging. Fla. Stat. 258.032.

The Florida Forever Act establishes a framework for acquiring habitat conservation areas,
natural floodplains, fragile coastlines, functional wetlands, groundwater recharge areas,
sustainable forest land. By acquiring these lands for the state, Florida aims to restore water
resources, wildlife habitats, recreation space, wetlands and coastal open space that has been lost
or faces destruction as the state’s population increases. Fla. Stat. § 259.105. The Florida Forever
Act replaced the Florida Preservation 2000 Program.

8. Chapter 260 Florida Greenways and Trails Act

Fla. Stat. § 260.012 establishes the procedures by which the state of Florida may create a
statewide system of greenways and trails for recreation and conservation. These trails are to be
managed to preserve ecosystems and wildlife habitats while also providing recreational
opportunities including equestrian activities, hiking, bicycling, canoeing, jogging, and historical
and archeological interpretation, with the goal of improving the health and welfare of the public.

The Florida Department of Environmental Protection, under the Greenways and Trials Act, is to
establish, develop, and publicize these greenways and trials to permit public recreation where
public access would not damage the state’s natural resources or unnecessarily impact sensitive
wetlands or wildlife habitats.

In order to designate greenways and trails as part of this system, FDEP must develop the criteria
for designation, provide public notice of the proposed designation, obtain written authorization
from landowners where private property is involved, and describe the uses of the property as part
of the greenway and trails system. Fla. Stat. § 260.016.

In order to ensure public safety, FDEP may restrict the use of motorized watercraft within canoe
trails. Fla. Stat. § 260.017. Mining companies are encouraged to assist in the development of
recreational opportunities on mined lands, including walking, hiking, canoeing, bicycling,
equestrian activities, wildlife viewing. Fla. Stat. § 260.021.

9. Chapter 267 Historical Resources

The Florida Historical Resources Act governs the use of publicly owned historical or
archeological resources that are located on land or waters belonging to the state. This Act

22



encourages the preservation of historic resources for the benefit of the public by identifying,
registering, protecting and preserving historical resources belonging to the public. Under the Act,
the Division of Historical Resources is authorized to develop a comprehensive statewide historic
preservation plan and ensure that state historical and cultural sites are identified, acquired, and
appropriately protected. Fla. Stat. § 237.031. The Act created the Florida Historical Commission
to work in conjunction with the Division of Historical Resources when identifying, protecting,
and maintaining historical sites within the state. Fla. Stat. 8§ 267.0612. The Division of Historical
Resources has the authority under this Act to issue permits to scientific and educational
institutions for excavation on state lands designated as an archeological landmark. Fla. Stat. §
267.12.

10. Chapter 288 Commercial Development and Capital Improvements

As a whole, this chapter establishes the state’s goal of promoting the Florida business, trade, and
tourism in an effort to further the state’s economic growth. Section 288.9015 establishes the
duties of Enterprise Florida, Inc., which is the principal economic development organization for
the state. This organization is responsible for creating policies that support the growth and
development of Florida’s existing businesses, recruiting new businesses to the state economy,
and supporting small businesses and the development of rural economies.

Under this Act, the Florida Fish and Wildlife Conservation Commission works in conjunction
with the Florida Tourism Industry Marketing Corporation and other local tourism and
governmental organizations to develop nature-based recreation (including fishing, hiking,
canoeing, camping, hunting, and other leisure activities related to the state’s lands, waters, fish,
and wildlife) and foster the sustainable use of natural resources. Fla. Stat. § 288.0658.

11. Chapter 334 Transportation Administration

Chapter 334 establishes the Florida Transportation Code and sets forth the responsibilities of the
state, counties, and municipalities in terms of developing and maintaining the transportation
system. Under the Transportation Code, the state Department of Transportation has the authority
to plan a safe and viable statewide transportation system by acquiring and disposing of property,
developing minimum standards for the design, construction, maintenance, and operation of
public roads, and conduct research for the improvement of the statewide transportation system.
Furthermore, under Fla. Stat. 8 344.044(26), the Department of Transportation has the
responsibility of enhancing environmental benefits, including air and water quality, prevent
roadside erosion, conserving natural roadside growth and scenery, and implementing and
maintaining roadside conservation, enhancement, and stabilization programs.

12. Chapter 339 Transportation Finance and Planning
This chapter outlines the Florida Transportation Plan that defines the state’s long-term
transportation goals over the next 20 years. This annually updated plan must take into account

the State Comprehensive Plan and consider the preservation of the existing transportation
infrastructure, enhancing Florida’s economic competitiveness, improving travel choices to
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ensure mobility, protecting and enhancing the environment, promoting energy conservation, and
improving the quality of life for Floridians. Fla. Stat. § 339.155.

This chapter generally also covers the means by which the state funds the development,
planning, and maintaining of the state’s transportation system. Under section 339.09,
transportation tax revenues are not to be used for purposes unrelated to transportation; therefore,
these funds may be appropriately used for constructing and maintaining roads, parking areas, and
other transportation facilities, and noise mitigation facilities upon request. Working in
conjunction with metropolitan planning organizations, the Department of Transportation must
also develop and implement a system for managing various problem areas with regard to
transportation, including highway pavement, bridges, highway safety, traffic congestion, public
transportation facilities, and intermodal transportation facilities. Fla. Stat. § 339.117.

13. Chapter 373 Water Resources

The Florida Water Resources Act provides for the management of water resources in order to
promote the conservation, replenishment, recapture, enhancement, development and proper use
of surface and groundwater. As a public resource, water is to be managed on a state and regional
basis and allocated throughout the state to meet all reasonable and beneficial uses. When
possible, water should be obtained from sources nearest to the area of use as possible. In order to
properly conserve and manage the state’s water resources, the Department of Environmental
Protection established water management districts. Fla. Stat. 373.026.

FDEP, in cooperation with the regional water management districts, is authorized to develop the
Florida Water Plan, which is to include the FDEP’s programs related to water supply and quality,
flood management and protection, FDEP’s water quality standards, and the district water
management plan. Water management districts are authorized to develop a similar plan on a
regional level. Fla. Stat. 373.036. Lands may be dedicated to water management districts when
necessary to carry out district water improvement projects. These dedicated lands are to be used
for the public purposes of the district, and conveyances may be made conditional, such that if
these lands are not used for public purposes or are abandoned, then the lands will revert back to
the granting agency. Fla. Stat. § 373.056.

In order to provide for the improvement, management, or maintenance of the lands owned by the
water management districts, the district’s governing board may contract with various entities,
including private persons, federal or state agencies, counties, municipalities, or environmental
organizations. Fla. Stat. § 373.1401.

14. Chapter 375 Outdoor Recreation and Conservation Lands

The Outdoor Recreation and Conservation Act authorizes the Florida Department of
Environmental Protection to develop and implement a multipurpose outdoor recreation plan for
the state. By describing statewide recreational needs and opportunities, the plan is to estimate the
need for additional recreational options and propose means to implement those opportunities.
Fla. Stat. § 375.021. FDEP may acquire land needed for recreational opportunities under Fla.
Stat. § 375.031 and § 375.032, and FDEP will be responsible for overseeing the development
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and uses of these acquired lands and water areas. In doing so, FDEP may also construct,
improve, and maintain structures and facilities on the land as needed.

On lands designated as state recreational areas, FDEP is authorized to regulate motor vehicle
traffic in order to preserve the area for recreational uses and to minimize impacts to wildlife. Fla.
Stat. §375.311. In addition to motor vehicle use, damage to state recreational lands includes
injury to trees, plants, the dune system, environmentally sensitive lands, water sources, or
wildlife. Fla. Stat. § 375.314.

15. Chapter 376 Pollutant Discharge Prevention and Removal

Under the Pollutant Discharge Prevention and Control Act, the coast of Florida is to be preserved
as a source of public and private recreation. Accordingly, the coastal waters, estuaries, tidal
areas, and adjoining beaches must be preserved in pristine condition while also allowing for
multiple uses to provide for the broad promotion of public and private interests. To preserve the
coastline, the Florida Department of Environmental Protection is authorized under this statute to
contend with coastal hazards and require the containment of pollutants along the coast. Fla. Stat.
§ 376.021.

Ground and surface waters represent the state’s primary source of potable water; therefore, state
waters, like the coastline, should be maintained in as close to pristine condition possible while
also allowing multiple uses for public and private interest. Discharges of pollutants and
hazardous materials into the state’s ground and surface waters is prohibited, and FDEP is
authorized to deal with actual and potential threats to the state’s waters and require containment
of any pollutants entering those waters. Contaminated waters should be restored to comply with
the state’s water quality standards or, if there are no set standards in place, to a level that is
determined to be safe and potable by the Department of Health. Fla. Stat. § 376.30.

Under the Brownfields Redevelopment Act, the state plans to reuse industrial land for urban
purposes, which in turn prevents the premature development of farmland, open space, and
natural areas. Fla. Stat. § 376.78. When Brownfield sites are abandoned, land and public
facilities are being not being put to efficient use; therefore, under this Act, incentives are put in
place to encourage responsible persons to voluntarily develop and implement cleanup plans
without using taxpayer funds or state enforcement actions to remediate the site.

16. Chapter 377 Energy Resources

Under Fla. Stat. 8 377.24, in order for any person to drill a well in search of oil or gas, the person
must provide notice to the Division of Resource Management (DRM) within FDEP and apply for
a drilling permit. Abandoned wells and dry holes must promptly be plugged and the owner of the
well must provide notice of his intention to abandon the well and seek approval to do so from
DRM. Drilling permits will not be granted within the corporate limits of a municipality unless
approved by the municipal governing authority. Permits will also not be granted within the
state’s tidal waters abutting a municipality or within three miles of the corporate limits as
measured from the mean high tide line, unless approved by the municipal governing authority.
Furthermore, no drilling permits will be granted on improved beaches (those with at least 10
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hotels, apartment buildings, residents or other structures used for residential purposes) or in tidal
waters abutting an improved beach, unless the county commissioners authorize the permit.

When considering whether a drilling permit should be granted, DRM is to consider the
likelihood of oil or gas being present in a quantity sufficient to justify exploration as well as the
nature, character and location of the land involved — whether the land is rural or urban, whether
the land has been developed for residential or business purpose or whether the land remains
vacant, and whether the lands are in a location making it likely for improvements and
developments to occur in the future.

17. Chapter 380 Land and Water Management

Under the Florida Environmental Land and Water Act, local governments are to implement plans
to guide local growth and land use and development in order to provide a water management
system that will reverse the deterioration of water quality throughout the state and provide
optimum utilization of the state’s water resources. Fla. Stat. 8§ 380.021. This Act establishes two
land use programs - the designation of Areas of Critical State Concern (Fla. Stat. 8 380.05) and
the review of large-scale land development through the Development of Regional Impact
procedures (Fla. Stat. § 380.06).

In Areas of Critical State Concern, specific management plans are to be enacted to protect these
areas from being damaged by issues related to population growth by regulating land use and
development. Currently, there are four areas that have been designated under this provision — the
City of Apalachicola, the City of Key West and the Florida Keys, the Green Swamp, and the Big
Cypress Swamp.

The Developments of Regional Impact (DRI) program regulates land uses that stand to have a
substantial effect on the health, safety or welfare of the public by providing regional and state
oversight through an appeals process. When developments are reviewed under this program,
FDEP ensures that the developments are in compliance with state law, identifies the potential
impacts that such development may have, and makes recommendations to local governments for
approving or not approving developments, or approving these developments subject to mitigation
measures being used.

The Florida Quality Developments Program was developed as an alternative to the original DRI
program. Fla. Stat. 8 380.061. The Florida Quality Developments Program encourages
development that has been planned in such a way as to take into consideration the protection of
Florida’s natural amenities and the cost to local government of providing services to a growing
community. The developer of a Florida Quality Development must protect wetlands, provide for
the integrity of water bodies, dunes, and beaches, protect archaeological sites and areas that
include habitat for endangered or threatened species. Furthermore, Florida Quality Developments
require developers to consider open spaces, recreation, energy infrastructure, and consistency
with the state comprehensive land, the land development plan, and local governmental
comprehensive plans. This program prohibits developments that generate certain amounts of
hazardous or toxic substances as well as those that encourage dredge and fill activities.
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The Florida Communities Trust Act established two land acquisition programs by which local
governments or non-profit organizations may acquire parks, open space, greenways, and areas
for aquaculture. The Florida Communities Trust is part of the Florida Forever Program and
receives 21% of the total Florida Forever appropriations for the Parks and Open Space grant
program and 2.5% of the Florida Forever appropriations for the Stan Mayfield Working
Waterfronts Program.

The Parks and Open Space program provides grants for local governments and environmental
non-profit organizations to acquire community parks, open spaces, and public water access.
These grants allow local governments to comply with the conservation, recreation, and open
space elements of their local comprehensive plans.

The Stan Mayfield Working Waterfronts program provides similar grants to local governments
and non-profit organizations for the acquisition of land to preserve working waterfronts.

18. Chapter 381 Public Health: General Provisions

The Florida State Department of Health, under Fla. Stat. § 381.001, is responsible for the state’s
public health system, which is designed to promote, protect, and improve the health of Florida
citizens. The goal of the public health system is to foster conditions in which people can be
healthy, both by improving the health of the general public and by providing an environment that
enhances the health of the individual and the community.

The Department of Health is further responsible for detecting and preventing disease caused by
environmental factors as part of an environmental health program, which monitors drinking
water and exposures to hazardous substances and toxic agents in water, air, and food; controlling
sewage treatment and disposal; controlling diseases transmitted between animals and humans;
monitoring mosquitoes and insect-borne illnesses. Fla. Stat. § 381.006.

The proper management of onsite sewage treatment and disposal systems is also an activity that
stands to benefit the health, safety and welfare of the public; accordingly, the Department of
Health also administers evaluations of these facilities to ensure that they are operational and to
identify any system failures. In doing so, the Department may issue permits for construction,
installation, modification, abandonment, or repair of onsite sewage treatment facilities (including
septic tanks) where publicly owned sewage systems are not available for use. No onsite sewage
treatment system may have an adverse effect on public health, groundwater, or surface water.
Fla. Stat. § 381.065.

Where the Department determines that private water systems (or public systems not covered by
the Florida Safe Drinking Water Act — Florida Statutes, Ch. 403, Part IV) or onsite sewage
treatment systems are detrimental to the public health, groundwater, or surface water, the
department may issue an order requiring the owner to correct the condition and restore the
system to a properly-functioning state.
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19. Chapter 403 Environmental Control

The Florida Air and Water Pollution Control Act recognizes that any pollution to the state’s air
and water harmful to public health and welfare, destructive to wildlife, and impairs domestic,
agricultural, industrial, and other uses of air and water. The overall purpose of this act is to
conserve, protect, and improve the quality of Florida’s air and water in order to preserve a
healthy water supply, preserve the state’s wildlife, and maintain levels of air quality that supports
both human health and plant and animal welfare, which in turn promotes the state’s social and
economic development. Fla. Stat. § 403.021.

The Florida Department of Environmental Protection is authorized to control air and water
pollution by approving long-term plans designed to provide for air and water quality control and
pollution abatement, administer and enforce air and water pollution laws and regulations, adopt
new air and water quality control laws and regulations (consistent and in compliance with the
federal Clean Air and Clean Water Acts) that control emissions from vehicles, effluent
limitations, pretreatment requirements, and performance standards, and establish air and water
quality standards for the state as a whole or for regions of the state as deemed necessary by the
department. FDEP must also adopt rules and regulations necessary to obtain approval from the
U.S. Environmental Protection Agency to administer the federal National Pollution Discharge
Elimination System (NPDES) permitting program for the discharge of pollutants into U.S.
waters. FDEP must also exercise the duties and responsibilities conferred to the state under the
federal Clean Air Act with regards to air quality standards and emissions control. Fla. Stat. §
403.061.

The Water Resources Restoration and Preservation Act, section 403.0615, requires the
department to establish a program to restore and preserve bodies of water and to enhance public
access where necessary. Under this Act, the Department must adopt criteria for allocating
preservation and restoration funds, including the degree of water quality degradation, the extent
to which the water is polluted, the public uses and ecological value of the water, and the
commitment of local government resources to assist in restoration efforts.

The Department also has the authority, under section 403.067, to develop a total maximum daily
load (TMDL) program as required by section 303(d) of the federal Clean Water Act. The state’s
TMDL program is designed to promote water quality improvements throughout the state by
controlling both point and non-point sources of pollution. In administering and executing the
TMDL program, FDEP coordinates with local governments, water management districts, the
Department of Agriculture and Consumer Services, soil and water conservation districts,
environmental groups, and affected pollution sources. Section 403.067 also provides the means
by which the TMDL is to be calculated for each required body of water.

Under the Electrical Power Plant and Transmission Line Siting Act, the department is charged
with developing a procedure for the selection and utilization of sites for electrical generating
facilities such that these facilities will not have an adverse impact on the people, wildlife, the
location and growth of industry, or natural resources of the state. Fla. Stat. § 403.502. In order to
construct an electrical power plant, an applicant must receive a permit, and in the permit
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application the applicant must include a statement on the consistency of the site with existing
land use plans and zoning ordinances in effect on the state that the application was filed.

Section 403.705 establishes the state’s solid waste management program, which provides
guidelines for the orderly storage, processing, recovery, and disposal of solid waste within the
state of Florida. In creating the state’s solid waste management program, FDEP is to promote the
planning and application of recycling and resource recovery systems which enhance air and
water quality and enhance the natural resources of the state. In order to determine where
additional hazardous waste disposal facilities are to be sited, each county is to complete a
hazardous waste management assessment and designate areas within the county at which storage
facilities could be constructed if need requires. The local government that has jurisdiction over
the county’s designated hazardous waste facility is to determine if the proposed site is consistent
with local government comprehensive plans and local land use ordinances and regulations. If the
siting request does not comply with local government procedures, then the person requesting to
develop the hazardous waste facility may request a variance, the denial of which is appealable to
the Governor of the state. The Governor may grant the variance if the facility will not have a
significant adverse impact on the environment, the surface or groundwater of the area, or the
economy. Fla. Stat. § 403.723.

20. Chapter 553 Building and Construction Standards

The Florida Building Code, section 553.73, contains the laws and rules which govern the design,
construction, erection, alteration, modification, repair, and demolition of public and private
buildings, structures, and facilities. Local governments may impose more stringent building
requirements than the state if the need requires.

In order to construct, repair, or demolish a building within the state of Florida, a person, firm or
corporation must first obtain the proper permit. No permits may issue until the local building
code inspector and fire safety inspector have both approved the plans.

21. Chapter 582 Soil and Water Conservation

Under section 582.10, the Department of Agriculture and Consumer Services may organize soil
and water conservation districts if the Department determines that there is a need, in the interest
of public health, safety, and welfare, for such a district in the proposed area. The supervisors of a
soil and water conservation district have the authority to develop regulations governing land uses
within the district in order to conserve soil and prevent soil erosion. Before promulgating any
land use regulations, the supervisors must notify landowners in the district of their intention to
hold a referendum for the landowners to indicate their approval or disapproval of the proposed
regulations. Only if a majority of the votes cast in the referendum approve the regulations can the
district adopt the regulations.

Under section 582.22, the district has the authority to implement regulations concerning the
construction of terraces, dikes, ponds, ditches, and similar structures; requiring the use of certain
cultivation methods; preventing cultivation in highly erosive areas; and providing for other
means and operations to assist with soil conservation and soil erosion preventions. Copies of the
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land use regulations adopted in each district are to be made available to the owners and occupiers
of district lands.

The supervisors of each water district are authorized to enter any lands within the district to
determine if the land use regulations are being observed. Should the supervisors determine that
the land use regulations are not being followed and soil erosion is occurring on the lands, they
may request that the circuit court require the landowner comply with the regulations. If, at that
point, the landowner refuses to bring his land into compliance, the supervisor may enter the
lands, perform the work required to bring the land into compliance with the regulations, and
recover the costs of the work, with interest, from the landowner. Fla. Stat. 8 582.23. If the
landowner can demonstrate that complying with the land use regulations present great practical
hardship, the landowner may apply for a variance with the district. Fla. Stat. § 582.26.

22. Chapter 597 Aquaculture

To promote the growth of the aquaculture industry and simultaneously protect the environment,
he Florida Aquaculture Policy Act delegates certain responsibilities regarding aquaculture to the
state Department of Agriculture and Consumer Service. The Act established the Aquaculture
Review Council to evaluate aquacultural issues, make recommendations as to future research and
development projects to further the growth of the industry, and provide input on the annual
development of the Florida Aquaculture Plan. Fla. Stat. 8§ 597.005. Under this Act, all Florida
aquaculturalists must obtain a Certificate of Registration and, to make sure that the industry
adequately protects and preserves environmental resources, abide by the Best Management
Practices as outlined by the Department of Agriculture. Fla. Stat. § 597.004. The Act also created
the Aquaculture Interagency Coordinating Council to provide for interagency coordination with
regard to the growth and development of the state’s aquaculture industry. Fla. Stat. 8§ 597.006.

B. Planning & Programs:

1. Coastal and Estuarine Land Conservation Program

The Coastal and Estuarine Land Conservation Program (CELCP) is a federally funded land
acquisition program to assist states in protecting ecologically important coastal areas. The
Florida Coastal Management Program developed Florida’s CELCP plan in consultation with
state agency partners and NOAA. The CELCP plan will be used to determine which parcels are
proposed for acquisition when federal funds are made available.

2. BlueWays

The Florida BlueWays project presents ecological, human use and management information in a
GIS format to provide an integrated, place-based description of competing uses in the coastal
ocean and estuarine environment. The project is a useful tool for analyzing use patterns and
trends in coastal areas and to support the development of innovative, coordinated measures to
protect resources. The Fish and Wildlife Research Institute’s BlueWays tool was applied to the
Recreational Boating Characterization for Tampa and Sarasota Bays in analyzing recreational
surface water use.
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3. Waterfronts Florida

Many of Florida's traditional waterfronts have seen dramatic economic and social changes in the
last two decades. Today many communities are interested in revitalizing their waterfronts - areas
that have experienced neglect and deterioration over the years. The Waterfronts Florida program
designates three communities biennially to receive training, innovative technical assistance, and

limited financial assistance as they develop and implement revitalization plans. The Department
of Community Affairs” Waterfronts Florida Partnership program assists designated communities
in organizing, visualizing, and implementing locally-based plans.

IV. Other State Laws Affecting Coastal Planning

A. Chapter 298: Drainage and Water Control

Fla. Stat. § 298.01 authorizes the formation of water control districts, which construct, complete,
operate, maintain, repair, and replace all works and improvements necessary to execute the water
control plan. These functions include cleaning, straightening, widening, and changing the course
of canals, ditches, drains, rivers, watercourses, or natural streams; constructing and maintaining
canals, ditches, levees, dikes, reservoirs, floodways; and constructing any other works or
improvements that have been deemed necessary to preserve the waterworks within the districts.
The Water Control District also has the authority to implement comprehensive water control
activities, including flood protection, water quality management, and water quality improvement.
Fla. Stat. § 298.22.

Each water control district must develop a water control plan that contains descriptions of land
use within the district, a map outlining the legal boundaries of the district and identifying any
subdistricts, engineering drawings and narratives that describe the facilities within each district
and their capacity for management and storage of surface waters and potable water supply, and a
description of any environmental or water quality program that the water control district either
has implemented or will implement in the future. The water control plan must be approved by
the appropriate water management district. Fla. Stat. § 298.225.
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LOUISIANA

I. Type of Rule

A. Home Rule Charter (Louisiana Constitution, Article 6 § 5,6)

A home rule charter provides the structure and organization, powers and functions of the parish,
which may include the exercise of any power and performance of any function necessary,
requisite or proper for the management of its affairs, not denied by general law or inconsistent
with the constitution.

Home Rule structure can be in varying forms: President-Council form, Council-Administrator
form, Parish Commission Form.

Subject to and not inconsistent with this constitution, any local governmental subdivision may
draft, adopt, or amend a home rule charter.

The legislature shall enact no law the effect of which changes or affects the structure and
organization or the particular distribution and redistribution of the powers and functions of any
local governmental subdivision which operates under a home rule charter.

B. Police Jury (La. Rev. Stat. Ann. § 33:1221 et. seq.)

The typical governing body of the parish is called the police jury. Not every parish is governed
by a police jury, but 41 of the 64 parishes use this system.

The police jury is the legislative and executive government of the parish, and is elected by the
voters. Its members are called jurors, and together they elect a President as their chairman. The
President presides over the police jury and serves as the head of the parish government.

Police juries range in size, depending on the population of the parish, from three to fifteen. Many
parishes are quite rural and therefore have small police juries. Wide latitude is given to organize
and administer the police jury's business.

I1. State Enabling Legislation for Planning

A. Municipalities:

Municipal Power to make land use planning ordinances is set forth in La. Rev. Stat. Ann. 33:102.
Under this statute, every parish and every municipality may make, adopt, amend, extend, add to,
or carry out official plans; create by ordinance a planning commission with the powers and
duties provided by the statute; and appropriate funds for the commission.

The general duties of municipal planning commissions in making land use planning ordinances

include making and adopting a master plan for the physical development of the municipality. La.
Rev. Stat. Ann. § 33:106. Municipal planning commissions also serve as a municipal zoning
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commission.

Municipal planning commissions “shall make careful and comprehensive surveys and studies of
present conditions and future growth of the municipality and its environs.” La. Rev. Stat. Ann. §
33:107.

The municipality’s master plan “shall be made with the general purpose of guiding and
accomplishing a coordinated, adjusted, and harmonious development of the parish or
municipality, as the case may be, and its environs which will, in accordance with present and
future needs, best promote health, safety, morals, order, convenience, prosperity, and general
welfare, as well as efficiency and economy in the process of development; including, among
other things, adequate provision for traffic, the promotion of safety from fire and other dangers,
adequate provision for light and air, the promotion of the healthful and convenient distribution of
population, the promotion of good civic design and arrangement, wise and efficient expenditure
of public funds, the adequate provision of public utilities and other public requirements, and in
the case of a municipal planning commission, vehicular parking.” La. Rev. Stat. Ann. § 33:107.

B. Parishes:

The general duties of parish planning commissions include making and adopting a master plan
for the physical development of the unincorporated territory of a parish. La. Rev. Stat. Ann. §
33:106.

Parish planning commissions, in adopting a master plan, “shall make careful and comprehensive
surveys and studies of present conditions and future growth of the parish, with due regard to its
relation to neighboring territory and to the relation of unincorporated territory in the parish to
incorporated territory therein.” La. Rev. Stat. Ann. § 33:107.

The master plan created by a parish planning commission is, in almost all respects, the same as
that created by a municipal planning commission. The parish master plan “shall be made with the
general purpose of guiding and accomplishing a coordinated, adjusted, and harmonious
development of the parish or municipality, as the case may be, and its environs which will, in
accordance with present and future needs, best promote health, safety, morals, order,
convenience, prosperity, and general welfare, as well as efficiency and economy in the process
of development; including, among other things, adequate provision for traffic, the promotion of
safety from fire and other dangers, adequate provision for light and air, the promotion of the
healthful and convenient distribution of population, the promotion of good civic design and
arrangement, wise and efficient expenditure of public funds, the adequate provision of public
utilities and other public requirements.” La. Rev. Stat. Ann. § 107.

Instead of Parish Planning Commissions, many parishes have Parish Development Boards.
which may be created and organized by a police jury under the provisions of La. Rev. Stat. Ann.
88 33:121-130. The duties of Parish Development Boards include creating a plan for parish
resources and facilities. These plans may contain information showing the location and condition
of the streets, highways, bridges, waterways, parks, aviation facilities, commercial airlines, pipe
lines, railroads, electric power lines, mines, factories, forests, other natural resources, public

33



utilities, and other pertinent and appropriate information. La. Rev. Stat. Ann. § 33:127. Parish
Development Boards will not be established in any parish containing a municipality of more than
three hundred thousand. La. Rev. Stat. Ann. § 33:121. No parish may simultaneously have both a
parish planning commission and parish development board. La. Rev. Stat. Ann. 8 33:130.

C. Regional:

Regional planning areas consist of urbanized areas in municipalities and surrounding parishes.
Under La. Rev. Stat. Ann. § 33:131, “the legislative bodies of any municipality and a
surrounding or contiguous parish; or any two or more contiguous municipalities; or of any one or
more municipalities and one or more parishes all forming a single urbanized or suburbanized
area; or of any one or more municipalities and one or more parishes all forming a single
urbanized area of more than fifty thousand population and including municipalities and parishes
contiguous thereto, hereinafter referred to as “urbanized areas” are hereby authorized to create a
regional planning area out of their combined territories, and the police jury of any parish may
likewise join with one or more counties in an adjoining state forming a single area for a like
purpose.”

Ordinances adopted by each municipality and parish involved in the regional planning area
provide for the creation of a regional planning commission. The general duties of regional
planning commissions include making regional development plans; making studies of the
resources and problems occurring in the regional planning area; preparing lists of the region’s
natural resources, public works, and private facilities deemed important to regional development;
and provide information to civic groups, private persons, and public officials who request such
information regarding regional or metropolitan development. La. Rev. Stat. Ann. § 33:135.

D. State Planning Districts

Louisiana has also implemented State Planning Districts under La. Rev. Stat. Ann. 8§
33:140.181,182: The legislature finds that problems of growth and development in urban and
rural regions of the state so transcend the boundary lines of local government units that no single
unit can plan for their solution without affecting other units in the region; that various multi-
parish planning activities conducted under various laws of the United States are being conducted
in an uncoordinated manner; that intergovernmental cooperation on a regional basis is an
effective means of pooling the resources of local government to approach common problems;
and that the assistance of the state is needed to make the most effective use of local, state,
federal, and private programs in serving the citizens of such urban and rural regions.

I11. Coastal Zone Management

A. Implementing Laws and Regulations:

Louisiana State and Local Coastal Resources Management Act (SLCRMA) of 1978 (LA. R.S.
49:214.21 et seq.) is Louisiana’s approved Coastal Zone Management Act (CZMA) program that
sets criteria and establishes guidelines for protecting, developing, and restoring the natural
resources of the delineated coastal zone.
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B. Planning & Programs:

A coastal use permit is required for certain activities in the coastal zone, including, but not
limited to: dredging or discharges of dredged or fill material; levee siting, construction, operation
and maintenance; hurricane and flood protection facilities; urban developments; energy and
mining activities; shoreline modification; and recreational and industrial development.

A coastal use permit is not required for certain activities in the coastal zone, including, but not
limited to: activities occurring wholly on lands five feet above mean sea level, agricultural,
forestry or aquaculture activities on lands consistently used in the past for such activities,
hunting, fishing, trapping, and the preservation of scenic, historic, and scientific areas and
wildlife preserves, normal maintenance or repair of existing structures including emergency
repairs of damage caused by accident, fire, or the elements, construction of a residence or camp,
or other uses which do not have a significant impact on coastal waters.

Louisiana allows coastal zone parishes that have developed approved local coastal management
plans to regulate “uses of local concern” within their boundaries. These uses directly and
significantly affect coastal waters and are in need of coastal management, but are not uses of
state concern.

A copy of the Coastal Zone Management Act for Louisiana can be found at:
http://www.leqgis.state.la.us/Iss/lss.asp?doc=103633.

IV. Other State Laws Affecting Coastal Land Use

A. America’s WETLAND Trail, La. Rev. Stat. Ann. § 49:214.4.2

The purpose of the America's WETLAND Trail shall be to heighten awareness of the dramatic
coastal land loss occurring in south Louisiana and what that loss means to the entire state and the
nation and to promote an understanding of how important the wetlands are to the state and the
nation and what benefits are derived from these vital wetlands.

America's WETLAND Trail on Louisiana's Great Gulf Coast is the final leg of birding trails in
states bordering the Gulf of Mexico, linking trails in Texas and Mississippi. Designed in twelve
distinct loops, nature lovers will be able to view a huge variety of bird species. The America's
WETLAND Trail will help visitors explore some of Louisiana's most productive natural places
along the coast and expose them to some of the best birding in the country through the numerous
State Parks, State Historic Sites, State Preservation Areas, National Wildlife Refuges, Wildlife
Management Areas, and other natural spots throughout the state. In addition to exceptional birds
and other wildlife, America's WETLAND Trail also exposes visitors to some of the state's
unique history and culture.

B. Coastal Protection & Restoration Authority, La. Rev. Stat. Ann. § 49:214.50,51

The Coastal Protection & Restoration Authority shall represent the state's position in policy
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Introduction

Protecting buildings that are constructed in special flood hazard areas (SFHAs) from dam-
age caused by flood forces is an important objective of the National Flood Insurance Program
(NFIP). In support of this objective, the NFIP regulations include minimum building de-
sign criteria that apply to new construction, repair of substantially damaged buildings, and

substantial improvement of existing buildings in SFHAs. The
base flood is used to delineate SFHAs on Flood Insurance Rate
Maps (FIRMs) prepared by the NFIP. The base flood is the
flood that has a 1-percent chance of being equaled or exceed-
ed in any given year (commonly called the “100-year” flood).
Certain terms used in this Technical Bulletin are defined in
the Glossary.

The NFIP regulations require the use of construction mate-
rials that are resistant to flood damage. The lowest floor of
a residential building must be elevated to or above the base
flood elevation (BFE), while the lowest floor of a non-resi-
dential building must be elevated to or above the BFE or dry
floodproofed to the BFE.

All construction below the BFE is susceptible to flooding and
must consist of flood damage-resistant building materials. The
purpose of this Technical Bulletin is to provide current guid-
ance on what constitute “materials resistant to flood damage”
and how and when these materials must be used to improve a
building’s ability to withstand flooding.

Table 1 describes five classes of materials ranging from those
that are highly resistant to floodwater damage, to those that
have no resistance to flooding. Materials are broadly described
as structural materials and finish materials based on how they

Under the NFIP, the “low-
est floor” is the floor of the
lowest enclosed area of a
building. An unfinished or
flood-resistant enclosure
that is used solely for park-
ing of vehicles, building
access, or storage is not
the lowest floor, provided
the enclosure is built in
compliance with applicable
requirements.

As used by the NFIP, an
“enclosure” is an area that
is enclosed on all sides by
walls.

The NFIP defines a “base-
ment” as any area that is
below-grade on all sides.
The regulations do not allow
basements to extend below
the BFE.

are used in normal construction practices. Table 2 lists materials by generic names, and notes
whether the materials are acceptable or unacceptable for use below the BFE. All building ma-
terials are in some way fastened or connected to the structure. Fasteners and connectors, as
described in this Technical Bulletin, also must be resistant to flood damage.

A brief description of the process used to identify or determine whether the materials listed
are flood damage-resistant is provided, followed by some simplified examples with diagrams
to illustrate the use of these materials below the BFE. Three additional circumstances where
flood damage-resistant materials are used or recommended are described: accessory struc-
tures, limited use of wet floodproofing, and buildings outside of SFHAs.

Questions about use of flood damage-resistant materials should be directed to the appropriate
local official, NFIP State Coordinating Office, or one of the Federal Emergency Management
Agency’s (FEMA’s) Regional Offices.
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NFIP Regulations

The NFIP regulations for flood damage-resistant materials are codified in Title 44 of the Code
of Federal Regulations, in Section 60.3(a) (3), which states that a community shall:

“Review all permit applications to determine whether proposed building sites will be rea-
sonably safe from flooding. If a proposed building site is in a floodprone area, all new
construction and substantial improvements shall...(ii) be constructed with materials resis-
tant to flood damage...”

Proposals for substantial improvement of existing buildings in SFHAs, and proposals to repair
those that have sustained substantial damage, must comply with the requirements for new
construction. As part of issuing permits, community officials must review such proposals to
determine whether they comply with the requirements, including the use of flood damage-re-
sistant materials. Refer to the “Classification of Flood Damage-Resistant Materials” section of
this Technical Bulletin for additional details. Further information on substantial improvement
and substantial damage is found in Answers to Questions About Substantially Damaged Buildings
(FEMA 213).

The NFIP Technical Bulletins provide guidance on the minimum requirements of the NFIP regulations.
Community or State requirements that exceed those of the NFIP take precedence. Design profes-
sionals should contact the community to determine whether more restrictive provisions apply to the
building or site in question. All other applicable requirements of the State or local building codes must
also be met for buildings in all flood hazard areas.

Required Use of Flood Damage-Resistant Materials

Flood Damage-Resistant Material

“Flood [damage]-resistant material” is defined by the NFIP
as “any building product [material, component or system ]|
capable of withstanding direct and prolonged contact with
floodwaters without sustaining significant damage.” The

The International Building
Code’ (IBC°), by reference
to ASCE 24 Flood Resistant
Design and Construction,

term “prolonged contact” means at least 72 hours, and the and the International
term “significant damage” means any damage requiring more Residential Code” (IRC"),
than cosmetic repair. “Cosmetic repair” includes cleaning, require the use of flood

sanitizing, and resurfacing (e.g., sanding, repair of joints, re- | damage-resistant materials.

painting) of the material. The cost of cosmetic repair should
also be less than the cost of replacement of affected materials
and systems. In addition to these requirements, individual materials that are considered flood
damage-resistant must not cause degradation of adjacent materials or the systems of which the
material is a part.

2 TECHNICAL BULLETIN 2 - AUGUST 2008



All building materials below the BFE must be flood damage-resistant, regardless of the ex-
pected or historic flood duration. For example, buildings in coastal areas that experience
relatively short-duration flooding (generally, flooding with a duration of less than 24 hours)
must be constructed with flood damage-resistant materials below the BFE. As noted in Table
2, only Class 4 and Class 5 materials are acceptable for areas below the BFE in buildings in
SFHAs.

In some instances, materials that are not flood damage-resistant materials, such as wiring for
fire alarms and emergency lighting, are allowed below the BFE if specifically required to ad-
dress life safety and electric code requirements for building access and storage areas.

How Flood Damage-Resistant Materials Affect Flood Insurance Rates

Careful attention to compliance with the NFIP regulations for flood damage-resistant materials
is important during design, plan review, construction, and inspection. Compliance influences
both the building’s vulnerability to flood damage and the cost of NFIP flood insurance. Flood
insurance will not pay a claim for finish materials located in basements or in enclosed areas
below the lowest floor of elevated buildings, even if such materials are considered to be flood
damage-resistant. NFIP claims for damage below the BFE are limited to utilities and equip-
ment, such as furnaces and water heaters.

Classification of Flood Damage-Resistant Materials

The information in this Technical Bulletin was initially developed based on information in the
U.S. Army Corps of Engineers’ Flood Proofing Regulations (1995), and has been updated based
on additional information from FEMA-funded studies and reports, technical experts, and in-
dustry and trade groups. Table 1 classifies building materials according to their ability to resist
flood damage.
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Table 1. Class Descriptions of Materials

Class Class Description

NFIP

Highly resistant to floodwater' damage, including damage caused by moving water.?
These materials can survive wetting and drying and may be successfully cleaned af-
5 ter a flood to render them free of most harmful pollutants.® Materials in this class are
permitted for partially enclosed or outside uses with essentially unmitigated flood
exposure.

Resistant to floodwater' damage from wetting and drying, but less durable when ex-
posed to moving water.2 These materials can survive wetting and drying and may

4 be successfully cleaned after a flood to render them free of most harmful pollutants.®
Materials in this class may be exposed to and/or submerged in floodwaters in interior
spaces and do not require special waterproofing protection.

Resistant to clean water* damage, but not floodwater damage. Materials in this class
may be submerged in clean water during periods of flooding. These materials can

8 survive wetting and drying, but may not be able to be successfully cleaned after floods
to render them free of most® harmful pollutants.

ACCEPTABLE

Not resistant to clean water* damage. Materials in this class are used in predominant-
ly dry spaces that may be subject to occasional water vapor and/or slight seepage.
These materials cannot survive the wetting and drying associated with floods.

UNACCEPTABLE
N

Not resistant to clean water* damage or moisture damage. Materials in this class are
used in spaces with conditions of complete dryness. These materials cannot survive
1 the wetting and drying associated with floods.

Notes:

1. Floodwater is assumed to be considered “black” water; black water contains pollutants such as sewage, chemicals, heavy metals,
or other toxic substances that are potentially hazardous to humans.

2. Moving water is defined as water moving at low velocities of 5 feet per second (fps) or less. Water moving at velocities greater
than 5 fps may cause structural damage to building materials.

3. Some materials can be successfully cleaned of most of the pollutants typically found in floodwater. However, some individual
pollutants such as heating oil can be extremely difficult to remove from uncoated concrete. These materials are flood damage-
resistant except when exposed to individual pollutants that cannot be successfully cleaned.

4. Clean water includes potable water as well as “gray” water; gray water is wastewater collected from normal uses (laundry, bathing,
food preparation, etc.).

MODIFIED FROM: USACE 1995 Flood Proofing Regulations

Table 2 lists structural materials and finish materials commonly used in construction of floors,
walls, and ceilings. For the purpose of this Technical Bulletin, structural materials and finish
materials are defined as follows:

B Structural materials include all elements necessary to provide structural support, rigid-
ity, and integrity to a building or building component. Structural materials include floor
slabs, beams, subfloors, framing, and structural building components such as trusses, wall
panels, Ijoists and headers, and interior/exterior sheathing.
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B Finish materials include all coverings, finishes, and elements that do not provide structur-
al support or rigidity to a building or building component. Finish materials include floor
coverings, wall and ceiling surface treatments, insulation, cabinets, doors, partitions, and
windows.

Notes Regarding Classification of Materials

The classifications in Table 2 are based on the best information available at the time of publi-
cation. However, flood damage-resistance is determined by factors that may be a function of
the specific application and by the characteristics of the floodwaters. Each situation requires
sound judgment and knowledge of probable contaminants in local floodwaters to select ma-
terials that are required to resist flood damage. For materials and products that are listed in
Table 2, manufacturers’ use and installation instructions must be followed to ensure maxi-
mum performance. Masonry and wood products used below the BFE must comply with the
applicable standards published by the American Society for Testing and Materials (ASTM),
the American Concrete Institute (ACI), the Truss Plate Institute (TPI), the American Forest
& Paper Association (AF&PA), and other appropriate organizations.

1. Materials Not Listed: Table 2 does not list all available structural materials and finish ma-
terials. For materials and products not listed, manufacturers’ literature (i.e., specifications,
materials safety data sheets, test reports) should be evaluated to determine if the product
meets flood damage-resistance requirements. Materials and products that are not listed in
Table 2 may be used if accepted by the local official. Acceptance should be based on suffi-
cient evidence, provided by the applicant, that the materials proposed to be used below the
BFE will resist flood damage without requiring more than cosmetic repair and cleaning.

2. Unacceptable Materials: Class 1, 2, and 3 materials are unacceptable for below-BFE ap-
plications for one or more of the following reasons:

B Normal adhesives specified for above-grade use are water soluble or are not resistant to
alkali or acid in water, including groundwater seepage and vapor.

B The materials contain wood or paper products, or other materials that dissolve or de-
teriorate, lose structural integrity, or are adversely affected by water.

B Sheet-type floor coverings (linoleum, rubber tile) or wall coverings (wallpaper) restrict
drying of the materials they cover.

B Materials are dimensionally unstable.
B Materials absorb or retain excessive water after submergence.
3. Impact of Material Combinations: In some cases, the combination of acceptable structural

and finish materials can negatively impact the classification of individual materials. This is
illustrated by the following examples:
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B Vinyl tile with chemical-set adhesives is an acceptable finish flooring material when
placed on a concrete structural floor. However, when the same vinyl tile is applied over
a plywood structural floor, it is no longer considered acceptable because the vinyl tile
must be removed to allow the plywood to dry.

B Polyester-epoxy or oil-based paints are acceptable wall finishes when applied to a concrete
structural wall. However, when the same paint is applied to a wood wall, it is no longer
considered acceptable. Recent FEMA-supported studies by Oak Ridge National Labora-
tory have found that low-permeability paint can inhibit drying of the wood wall.

Impact of Long-Duration Exposure and/or Contaminants: The classifications of materials
listed in Table 2 do not take into account the effects of long-duration exposure to floodwa-
ters or contaminants carried by floodwaters. This is illustrated by the following examples:

B Following Hurricane Katrina, FEMA deployed a Mitigation Assessment Team (MAT) to
examine how building materials performed after long-duration exposure (2 to 3 weeks)
to floodwaters (FEMA 549). The field survey revealed that some materials absorbed
floodborne biological and chemical contaminants. However, it is not known at this time
if a shorter duration flood event would have significantly altered the absorption rates
of those contaminants.

B Building owners, design professionals, and local officials should consider potential ex-
posure to floodborne contaminants when selecting flood damage-resistant materials.
For example, Table 2 lists cast-in-place concrete, concrete block, and solid structural
wood (2x4s, etc.), as acceptable flood damage-resistant materials. However, experience
has shown that buildings with those materials can be rendered unacceptable for habita-
tion after being subjected to floodwaters with significant quantities of petroleum-based
products such as home heating oil. Commonly used cleaning and remediation practices
do not reduce the “off-gassing” of volatile hydrocarbons from embedded oil residues
to acceptable levels that are established by the U.S. Environmental Protection Agency.
Other materials, when exposed to these types of contaminants, may also not perform
acceptably as flood damage-resistant materials.
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Table 2. Types, Uses, and Classifications of Materials

Types of Building Materials

Uses of Building
Materials

Classes of Building Materials

Acceptable

Unacceptable

Floors

Walls/
Ceilings

5

4

3

2

1

Structural Materials (floor slabs,
beams, subfloors, framing, and
interior/exterior sheathing)

Asbestos-cement board

Brick

Face or glazed

Common (clay)

Cast stone (in waterproof mortar)

Cement board/fiber-cement board

Cement/latex, formed-in-place

Clay tile, structural glazed

Concrete, precast or cast-in-place

Concrete block'’

Gypsum products

Paper-faced gypsum board

Non-paper-faced gypsum board

Greenboard

Keene’s cement or plaster

Plaster, otherwise, including acoustical

Sheathing panels, exterior grade

Water-resistant, fiber-reinforced
gypsum exterior sheathing

Hardboard (high-density fiberboard)

Tempered, enamel or plastic coated

All other types

Mineral fiberboard

Oriented-strand board (OSB)

Exterior grade

Edge swell-resistant OSB

All other types

Particle board

Plywood

Marine grade

Preservative-treated, alkaline cop-
per quaternary (ACQ) or copper azole
(C-A)
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Table 2.

Types, Uses, and Classifications of Materials (continued)

Types of Building Materials

Uses of Building
Materials

Classes of Building Materials

Acceptable Unacceptable

Walls/

Floors Ceilings

5 4 3 2 1

Structural Materials (floor slabs,
beams, subfloors, framing, and
interior/exterior sheathing)

Preservative-treated, Borate?

Exterior grade/Exposure1 (WBP —
weather and boil proof)

All other types

Recycled plastic lumber (RPL)

Commingled, with 80-90%
polyethylene (PE)

Fiber-reinforced, with glass fiber
strands

High-density polyethylene (HDPE), up
to 95%

Wood-filled, with 50% sawdust or wood
fiber

Stone

Natural or artificial non-absorbent solid
or veneer, waterproof grout

All other applications

Structural Building Components

Floor trusses, wood, solid (2x4s), de-
cay-resistant or preservative-treated

Floor trusses, steel®

Headers and beams, solid (2x4s)
or plywood, exterior grade or
preservative-treated

Headers and beams, OSB, exterior
grade or edge-swell resistant

Headers and beams, steel®

I-joists

Wall panels, plywood, exterior grade or
preservative-treated

Wall panels, OSB, exterior grade or
edge-swell resistant

Wall panels, steel®
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Table 2. Types, Uses, and Classifications of Materials (continued)

Uses of Building Classes of Building Materials

Materials
Types of Building Materials Acceptable Unacceptable

Floors | Walls/ | ¢ 4 3 2 1
Ceilings

Structural Materials (floor slabs,
beams, subfloors, framing, and
interior/exterior sheathing)

Wood

Solid, standard, structural (2x4s)

Solid, standard, finish/trim

Solid, decay-resistant* [ |

Solid, preservative-treated, ACQ or C-A

Solid, preservative-treated, Borate?

Finish Materials (floor coverings, wall
and ceiling finishes, insulation, cabi-
nets, doors, partitions, and windows)

Asphalt tile®

With asphaltic adhesives | |

All other types [ | |

Cabinets, built-in

Wood [ | [ |

Particle board

Metal® [ | [ |

Carpeting | |

Ceramic and porcelain tile

With mortar set | [ | |

With organic adhesives

Concrete tile, with mortar set | [ |

Corkboard

Doors

Wood, hollow

Wood, lightweight panel construction

Wood, solid

Metal, hollow?®

Metal, wood core®

Metal, foam-filled core?®

Fiberglass, wood core

Epoxy, formed-in-place | |
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Table 2. Types, Uses, and Classifications of Materials (continued)
Uses of Building Classes of Building Materials
Materials
Types of Building Materials Acceptable Unacceptable
Floors | Walls/ | g 4 3 2 1
Ceilings
Finish Materials (floor coverings, wall
and ceiling finishes, insulation, cabi-
nets, doors, partitions, and windows)
Glass (sheets, colored tiles, panels) | |
Glass blocks | |
Insulation
Sprayed polyurethane foam (SPUF) or
. | | |
closed-cell plastic foams
Inorganic — fiberglass, mineral wool:
batts, blankets, or blown u u u
All other types (cellulose, cotton, open-
. | | |
cell plastic foams, etc.)
Linoleum [ | |
Magnesite (magnesium oxychloride) | |
Mastic felt-base floor covering | |
Mastic flooring, formed-in-place | |
Metals, non-ferrous (aluminum, copper,
o [ | |
or zinc tiles)
Metals
Non-ferrous (aluminum, copper, or
- | |
zinc tiles)
Metals, ferrous® | |
Paint
Polyester-epoxy and other oil-based
| |
waterproof types
Latex [ | |
Partitions, folding
Wood | |
Metal® | |
Fabric-covered | |
Partitions, stationary (free-standing)
Wood frame | |
Metal® | |
Glass, unreinforced | |
Glass, reinforced | |
Gypsum, solid or block [ | [ |

10
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Table 2. Types, Uses, and Classifications of Materials (continued)

Uses of Building Classes of Building Materials

Materials
Types of Building Materials Acceptable Unacceptable

Floors | _Valls/ 5 4 3 2 1
Ceilings

Finish Materials (floor coverings, wall
and ceiling finishes, insulation, cabi-
nets, doors, partitions, and windows)

Polyurethane, formed-in-place [ | |

Polyvinyl acetate (PVA) emulsion cement | |

Rubber

Moldings and trim with epoxy poly-
amide adhesive or latex-hydraulic [ | [ |
cement

All other applications | |

Rubber sheets or tiles®

With chemical-set adhesives® [ | [ |

All other applications | |

Silicone floor, formed-in-place [ | [ |

Steel (panels, trim, tile)

With waterproof adhesives® | |

With non-waterproof adhesives | |

Terrazo [ | [ |

Vinyl asbestos tile (semi-flexible vinyl)®

With asphaltic adhesives [ | [ |

All other applications

Vinyl sheets or tiles (coated on cork or
wood product backings)

Vinyl sheets or tiles (homogeneous)®

With chemical-set adhesives® [ | [ |

All other applications | |

Wall coverings

Paper, burlap, cloth types [ | |

Vinyl, plastic, wall paper [ | |

Wood floor coverings

Wood (solid)

Engineered wood flooring

Plastic laminate flooring

Wood composition blocks, laid in
cement mortar

Wood composition blocks, dipped and
laid in hot pitch or bitumen
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Notes*:

1 Unfilled concrete block cells can create a reservoir that can hold water following a flood, which can make the blocks difficult or
impossible to clean if the floodwaters are contaminated.

2 Borate preservative-treated wood meets the NFIP requirements for flood damge-resistantce; however, the borate can leach out
of the wood if the material is continuously exposed to standing or moving water.

3 Not recommended in areas subject to salt-water flooding.

4 Examples of decay-resistant lumber include heart wood of redwood, cedar, and black locust. Refer to Section 2302 of the
International Building Code® (IBC®) and Section R202 of the International Residential Code® (IRC®) for guidance.

5 Using normally specified suspended flooring (i.e., above-grade) adhesives, including sulfite liquor (lignin or "linoleum paste"),
rubber/asphaltic dispersions, or "alcohol" type resinous adhesives (culmar, oleoresin).

6 Examples include epoxy-polyamide adhesives or latex-hydraulic cement.

* In addition to the requirements of TB 2 for flood damage resistance, building materials must also comply with any additional
requirements of applicable building codes. For example, for wood products such as solid 2x4s and plywood, applicable building
code requirements typically include protection against decay and termites and will specify use of preservative-treated or decay-
resistant wood for certain applications. Applications that require preservative-treated or decay-resistant species include wood in
contact with the ground, wood exposed to weather, wood on exterior foundation walls, or wood members close to the exposed
ground. In some cases, applicable building code requirements (such as those in ASCE 24-05 and IRC 2006) do not reflect
updated guidance in TB 2 and specify that all wood used below the design flood elevation be preservative-treated or naturally
decay-resistant regardless of proximity to ground or exposure to weather. (Revision made in October 2010)

Fasteners and Connectors

The term “fasteners” typically refers to nails, screws, bolts, Specifications for fasten-

and anchors. The term “connectors” typically refers to man- ers and connectors used in
ufactured devices used to connect two or more building buildings in SFHAs are in

components. Joist hangers, post bases, hurricane ties and ASCE 24, a standard refer-
clips, and mud-sill anchors are examples of connectors. Fas- | enced by the IBC. Chapter

23 of the IBC has specific
requirements for connec-
tions and fasteners used

teners and connectors are materials and thus must be made of
flood damage-resistant materials in order to comply with the

NFIP requirements. with wood, including pre-
servative-treated wood.

Table 2 does not specifically address fasteners and connectors. Similar specifications are in

However, it is clear that the performance of buildings that are | Chapter 3 of the IRC.

exposed to flooding is, at least in part, a function of the fas-
teners and connectors used to put the components together.
When preservative-treated woods are used, particular attention is required for fasteners and
connectors because some treatments are more corrosive than others, which could shorten the
service life of the fasteners and connectors. For example, alkaline copper quaternary (ACQ)
treatments are more corrosive than traditional acid copper chromate (ACC) treatments. If
corrosion occurs, buildings are less likely to withstand flood loads and other loads. Fasten-
ers and connectors made of stainless steel, hot-dipped zinc-coated galvanized steel, silicon
bronze, or copper are recommended for use with preservative-treated wood.

This Technical Bulletin, consistent with ASCE 24 and the International Code Series, recom-
mends that stainless steel or hot-dip galvanized fasteners and connectors be used below the
BFE in both inland (noncorrosive) and coastal (corrosive) areas. In coastal environments
where airborne salts contribute to corrosion, it is recommended that corrosion-resistant fas-
teners and connectors be used throughout the building where they may be exposed. For
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additional guidance, see Technical Bulletin 8, Corrosion Protection for Metal Connectors in Coast-
al Areas. Also see TPI/WTCA Guidelines for Use of Alternative Preservative Treatments with Metal
Connector Plates for further guidance on metal plate connected wood trusses manufactured with
preservative treated lumber (http://www.sbcindustry.com/images/PTWGuidelines.pdf).

Construction Examples

Buildings in Zones A, AE, A1-A30, AR, AO, and AH

Figure 1 illustrates a solid foundation wall (crawlspace) elevated to meet the minimum re-
quirement that the lowest floor be at the BFE. Figure 2 illustrates framed walls that may be
used for enclosures below the BFE that are used for parking of vehicles, building access, and
storage.

To maximize allowable use of enclosures below the BFE, it is a common practice to extend
the foundation a full story, even though that puts the lowest floor well above the BFE. In such
cases, while the NFIP requirement is that flood damage-resistant materials be used only below
the BFE, it is strongly recommended that such materials be used for all construction below the
lowest floor. This will reduce flood damage to the enclosed area in the event flooding exceeds
the BFE. For additional guidance on enclosures in A zones, see Technical Bulletin 1, Openings
in Foundation Walls and Walls of Enclosures Below Elevated Buildings in Special Flood Hazard Aveas.

-\ Figure 1.  Building elevated on solid
t«—— Wood/steel stud foundation walls meeting the minimum
Floor NFIP requirements for Zones A, AE, A1-
Sole plate . q y AE,
WBFE  Lowest floor e [coverlng A30, AR, AO, and AH

N A
~<— Floor joists/-»N [
({.@S Sub'ﬂoor

Sill plate

Solid perimeter ———{: ;%" 5
foundation wall
(CMU or poured
concrete)

No more than B
1 foot J

L

S
Interior grade

A

Flood damage-resistant materials

7
77N

Exterior grade

4"'_;-<— Footing
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N Figure 2. Framed enclosure under

< Wood/steel stud building elevated in accordance with
Sole plate [ Eggﬂn . NFIP requirements for Zones A, AE,
WBFE Lowest floor - A1-A30, AO, and AH

Floor joists/4~N z
trusses Sub-floor

<~— Framed wall
around enclosure

Flood opening ﬁg
No more than
1 foot

B R R S R R4
T e B AL AT

PN

Interior grade

Flood damage-resistant
materials

Exterior grade

Buildings in Zones V, VE, and V1-V30

The NFIP regulations require that the bottom of the lowest horizontal structural member of
the lowest floor (usually the floor beam or girder) of buildings in Zones V, VE, and VI-V30
be at or above the BFE. Therefore, all materials below the bottom of those members must be
flood damage-resistant materials. This requirement applies to lattice work and screening, and
also to materials used to construct breakaway walls that enclose areas below the lowest floor.
Depending on the design parameters selected, breakaway walls may remain in place during
low-level floods and must be flood damage-resistant so that they can be readily cleaned and
not deteriorate over time due to wetting. Figure 3 illustrates the requirement. For additional
guidance on breakaway walls used to enclose areas under buildings in V zones, see Technical
Bulletin 9, Design and Construction Guidance for Breakaway Walls Below Elevated Coastal Build-
ings.

Additional Uses of Flood Damage-Resistant Materials

Accessory Structures

Accessory structures may be allowed in SFHAs provided they are located, installed, and con-
structed in ways that comply with NFIP requirements. Some communities allow accessory
structures that are limited to the uses specified for enclosures below the BFE: parking of ve-
hicles and storage. As with other buildings, accessory structures below the BFE are required to
be constructed with flood damage-resistant materials. In addition, accessory structures must
be anchored to resist flotation, collapse, and lateral movement and comply with other require-
ments based on the flood zone. For additional information and requirements, contact the
appropriate community permitting office.
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Figure 3.  Flood damage-resistant building material requirements for buildings elevated in accordance with
NFIP requirements for Zones V, VE, and V1-V30

Wet Floodproofing

Wet floodproofing is a method to reduce damage that typically involves three elements: allow-
ing floodwaters to enter and exit to minimize structural damage, using flood damage-resistant
materials, and elevating utility service and equipment. When a building is retrofitted to be
wet floodproofed, non-flood damage-resistant materials that are below the BFE should be re-
moved and replaced with flood damage-resistant materials. This will reduce the costs of repair
and facilitate faster recovery.

Wet floodproofing is not allowed in lieu of complying with the lowest floor elevation require-
ments for new residential buildings (or dry floodproofing of nonresidential buildings in
A zones). The exception is accessory structures, as noted on the previous page. Wet flood-
proofing may also be used to voluntarily retrofit buildings that are older than the date of the
community’s first FIRM (commonly referred to as “pre-FIRM”), provided the requirement to
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bring such buildings into compliance is not triggered (called “substantial improvement”). Fig-
ure 4 illustrates some suggested retrofitting of interior walls in a pre-FIRM building. However,
please note that the techniques illustrated in Figure 4 cannot be used to bring a substantially
damaged or substantially improved building into compliance with the NFIP. For additional in-
formation on wet floodproofing, see Technical Bulletin 7, Wet Floodproofing Requirements.
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Figure 4.  Partial wet floodproofing technique using flood damage-resistant materials for finished wall
construction.

Buildings Outside of SFHAs

FEMA reports that up to 25 percent of NFIP flood insurance claims are paid on buildings that
are outside of the mapped SFHA. This occurs for many reasons, including out-of-date maps
and local drainage problems. In areas known to be prone to flooding that are not subject to
the NFIP requirements, it is recommended that flood damage-resistant materials be used for
construction of new buildings and for repair or renovation of existing buildings. Figure 4 il-
lustrates some options.
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The NFIP

The U.S. Congress established the NFIP with the passage of the National Flood Insurance
Act of 1968. The NFIP is a Federal program enabling property owners in participating com-
munities to purchase insurance as protection against flood losses, in exchange for State and
community floodplain management regulations that reduce future flood damages. Participa-
tion in the NFIP is based on an agreement between communities and the Federal Government.
If a community adopts and enforces adequate floodplain management regulations, FEMA will
make flood insurance available within the community.

Title 44 of the U.S. Code of Federal Regulations contains the NFIP criteria for floodplain man-
agement, including design and construction standards for new and substantially improved
buildings located in SFHAs identified on the NFIP’s FIRMs. FEMA encourages communities
to adopt floodplain management regulations that exceed the NFIP criteria. As an insurance
alternative to disaster assistance, the NFIP reduces the escalating costs of repairing damage to
buildings and their contents caused by floods.

NFIP Technical Bulletins

This is one of a series of Technical Bulletins that FEMA has produced to provide guidance
concerning the building performance requirements of the NFIP. These requirements are con-
tained in Title 44 of the U.S. Code of Federal Regulations at Section 60.3. The bulletins are
intended for use by State and local officials responsible for interpreting and enforcing the re-
quirements in their floodplain management regulations and building codes, and by members
of the development community, such as design professionals and builders. New bulletins, as
well as updates of existing bulletins, are issued periodically, as necessary. The bulletins do not
create regulations; rather, they provide specific guidance for complying with the requirements
of existing NFIP regulations. Users of the Technical Bulletins who need additional guidance
should contact their NFIP State Coordinator or the appropriate FEMA regional office. The
User’s Guide to Technical Bulletins (http://www.fema.gov/pdf/fima/guide01.pdf) lists the bul-
letins issued to date.

Ordering Technical Bulletins

The quickest and easiest way to acquire copies of FEMA’s Technical Bulletins is to down-
load them from the FEMA website (http://www.fema.gov/plan/prevent/floodplain/techbul.
shtm).

Technical Bulletins also may be ordered free of charge from the FEMA Distribution Cen-
ter by calling 1-800-480-2520, or by faxing a request to 1-240-699-0525, Monday through
Friday between 8 a.m. and 5 p.m. EST. Please provide the FEMA publication num-
ber, title, and quantity of each publication requested, along with your name, address, zip
code, and daytime telephone number. Written requests may be submitted by email to:
FEMA-Publications-Warehouse@dhs.gov
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Further Information

The following publications provide further information concerning the use of flood damage-
resistant materials.

Algan, H. and Wendyt, R. 2005. Pre-Standard Development for the Testing of Flood-Damage-Resistant
Residential Envelope Systems, Comparison of Field and Laboratory Results - Summary Report, Oak
Ridge National Laboratory, June 2005.

American Red Cross, FEMA. 1992. Repairing Your Flooded Home, FEMA 232, ARC 4477.

American Society of Civil Engineers, Structural Engineering Institute. 2005. Flood Resistant De-
sign and Construction, ASCE/SEI 24-05.

American Society of Civil Engineers, Structural Engineering Institute. 2005. Minimum Design
Loads for Buildings and Other Structures, ASCE/SEI 7-05.

Brick Institute of America, n.d. Technical Notes for Brick Construction, Brick Institute of America,
McLean, Virginia.

California Integrated Waste Management Board. 2004. “Recycled Plastic Lumber,” Cal-
ifornia Integrated Waste Management Board, web page, last updated June 22, 2004
(http://www.ciwmb.ca.gov/Plastic/Recycled /Lumber).

Department of Energy. 2005. Energy-Efficient Flood-Damage-Resistant Home Reconstruction,
(http://www.ornl.gov/sci/res_buildings/FEMA-attachments/Flood_damage-reconstruction.
pdf).

FEMA. 1991. Answers to Questions About Substantially Damaged Buildings, FEMA 213.
FEMA. 1993. Wet Floodproofing Requirements, Technical Bulletin 7-93, FIA-TB-7.

FEMA. 1996. Corrosion Protection for Metal Connectors in Coastal Areas, Technical Bulletin 8-96,
FIA-TB-8.

FEMA. 2000. Coastal Construction Manual, FEMA 55CD (3rd edition).

FEMA. 2005. Home Builder’s Guide to Coastal Construction: Technical Fact Sheet Series, FEMA 499.
FEMA. 2006. Mitigation Assessment Team Report: Hurricane Katrina in the Gulf Coast, FEMA 549.
FEMA. 2007. National Flood Insurance Program: Flood Insurance Manual, Revised October 2007.
International Code Council, Inc. 2006. International Building Code®, IBC® 2006.

International Code Council, Inc. 2006. International Residential Code®, IRC® 2006.
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Simpson Strong-Tie. 2008. Technical Bulletin: Preservative-Treated Wood, Simpson Strong-Tie
T-PTWOODO8-R, July 2008 (http://www.strongtie.com/ftp/bulletins/T-PTWOODO08-R.pdf).

TPI/WTCA. 2004. TPI/WTCA Guidelines for Use of Alternative Preservative Treatments with Metal
Connector Plates, updated June 4, 2007, (http://www.sbcindustry.com/images/PTWGuide-
lines.pdf).

U.S. Army Corps of Engineers. 1984. Flood Proofing Systems and Techniques, U.S. Army Corps of
Engineers, December 1984.

U.S. Army Corps of Engineers. 1995. Flood Proofing Regulations, Chapters 9 and 10, U.S. Army
Corps of Engineers, EP 1165-2-314.

Wood Truss Council of America (WTCA). 2005. The Load Guide: Guide to Good Practice for
Specifying and Applying Loads to Structural Building Components, (http://www.sbcindustry.com/
loads.php).

World Floor Covering Association (WFCA). n.d., Anaheim, California
(http:/ /www.wfca.org/index.html).

Glossary

Accessory structure — A structure that is on the same parcel of property as a principal struc-
ture, the use of which is incidental to the use of the principal structure.

Base flood — The flood having a 1-percent chance of being equaled or exceeded in any given
year, commonly referred to as the “100-year flood.” The base flood is the national standard
used by the NFIP and all Federal agencies for the purposes of requiring the purchase of flood
insurance and regulating new development.

Base flood elevation (BFE) — The height of the base (1-percent annual chance or 100-year)
flood in relation to a specified datum, usually the National Geodetic Vertical Datum of 1929,
or the North American Vertical Datum of 1988.

Basement — Any area of a building having its floor subgrade (below ground level) on all
sides.

Enclosure or enclosed area — Areas created by a crawlspace or solid walls that fully enclose
areas below the BFE.

Federal Emergency Management Agency (FEMA) — The Federal agency that, in addition to
carrying out other activities, administers the National Flood Insurance Program.

Federal Insurance and Mitigation Administration (FIMA) — The component of FEMA
directly responsible for administering the flood hazard identification and floodplain manage-
ment aspects of the NFIP.
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Flood Insurance Rate Map (FIRM) — The official map of a community on which FEMA has
delineated both the special flood hazard areas (SFHAs) and the risk premium zones appli-
cable to the community.

Floodprone area — Any land area susceptible to being inundated by floodwater from any
source.

Lowest floor — The lowest floor of the lowest enclosed area of a building, including a base-
ment. Any NFIP-compliant unfinished or flood-resistant enclosure usable solely for parking
of vehicles, building access, or storage (in an area other than a basement) is not considered
a building’s lowest floor, provided the enclosure does not render the structure in violation of
the applicable design requirements of the NFIP.

Registered Design Professional — An individual who is registered or licensed to practice
their respective design profession as defined by the statutory requirements of the professional
registration laws of the State or jurisdiction in which the project is to be constructed.

Special Flood Hazard Area (SFHA) — An area delineated on a FIRM as being subject to in-
undation by the base flood and designated as Zone A, AE, A1-A30, AR, AO, AH, A99, V, VE,
or V1-V30.

Substantial damage — Damage of any origin sustained by a structure whereby the cost of re-
storing the structure to its before-damaged condition would equal or exceed 50 percent of
the market value of the structure before the damage occurred. Structures that are determined
to be substantially damaged are considered to be substantial improvements, regardless of the
actual repair work performed.

Substantial improvement — Any reconstruction, rehabilitation, addition, or other improve-
ment of a structure, the cost of which equals or exceeds 50 percent of the market value of the
structure (or smaller percentage if established by the community) before the “start of con-
struction” of the improvement. This term includes structures that have incurred “substantial
damage,” regardless of the actual repair work performed.

20 TECHNICAL BULLETIN 2 - AUGUST 2008



APPENDIX B-3

WHOLE BUILDING DESIGN GUIDE. DESIGN: SMALL CRAFT BERTHING FACILITIES.
UFC-4-152-07 - http://www.wbdg.org/
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